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Marc J. Leipzig, Trademark Exam ning Attorney, Law Ofice
115 (Tomas V. VMl cek, Managi ng Attorney).

Before Hairston, Wendel, and Holtzman, Adm nistrative
Trademar k Judges.

Opi ni on by Wendel, Adm nistrative Tradenmark Judge:
Wor ki ng Hands Crene | ncorporated has filed an
application to register the mark WORKI NG HANDS CREME and

design, as shown below, for “medicated skin care
preparations, nanely, cream preparation for treatnent of

skin splits and cracks, abrasions and burns.”h:I

Worki
Hands

! Serial No. 75/406,436, filed Decenber 17, 1997, clainmng a
first use date of August 31, 1994 and a first use in conmmerce
date of Septenber 30, 1995. A disclainmer has been nmade of the
t er m CREME.
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Regi stration has been finally refused under Section
2(d) on the ground of |ikelihood of confusion with the mark
WORKI NG HANDS, which is registered for “lotion type hand
soap.”EI The refusal has been appeal ed and the applicant and
the Exam ning Attorney have filed briefs. An oral hearing
was not requested.

W nmake our determ nation of |ikelihood of confusion
on the basis of those of the du Pont&factors which are
relevant in view of the evidence of record. Two key
considerations in any analysis are the simlarity or
dissimlarity of the respective marks and the simlarity or
dissimlarity of the goods or services with which the marks
are being used. See Federated Foods, Inc. v. Fort Howard
Paper Co., 544 F.2d 1098, 192 USPQ 24 (CCPA 1976); In re
Azt eca Restaurant Enterprises, Inc., 50 USPQ 1209 (TTAB
1999) .

Considering first the marks involved here, we are
gui ded by the well established principle that although the
mar ks nmust be considered in their entireties, there is
not hi ng i nproper, in appropriate circunstances, in giving

nore or less weight to a particular portion of a mark. See

2 Registration No. 1,577,236, issued January 16, 1990, Section 8
& 15 affidavits accepted and acknow edged, respectively; first

r enewal

®Inre El. du Pont de Nenours & Co., 476 F.2d 1357, 177 USPQ
563 (CCPA 1973).
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In re National Data Corp., 753 F.2d 1056, 224 USPQ 749
(Fed. Cir. 1985). Thus, despite the obvious visual and
phonetic differences which exist between the present marks
as a whole, we need not necessarily give equal weight to
the portions of the marks which create these differences.
Both marks contain the same words WORKI NG HANDS. W agree
with the Exam ning Attorney that this is the dom nant
conponent of applicant’s mark, as well as registrant’s mark
inits entirety. The remainder of applicant’s mark
consists of the descriptive term CREME and the design
el enent arising fromthe stylized formin which applicant
seeks to register its mark.

Al though it is acknow edged that descriptive or
di sclaimed matter cannot be ignored in conparing the marks,
it is also a fact that consuners are nore likely to rely on
t he non-descriptive portion of a mark as an indication of
source. See Hilson Research Inc. v. Society for Human
Resour ce Managenent, 27 USPQR2d 1423 (TTAB 1993). The term
CREME in applicant’s mark is obviously descriptive, if not
generic, since it is being used in connection with a

“creant skin preparation.EI Thus, this portion of the mark

“ W take judicial notice of the follow ng dictionary definition:
créeme (or crene) 1. cream
Random House Dictionary of the English Language (2" ed. 1987).
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woul d have little or no source-indicating significance to
potential purchasers.

Contrary to applicant’s argunment, we do not believe
that the presence of the additional term CREME in
applicant’s mark results in different connotations for the
marks as a whole. Just as WORKI NG HANDS CREME connotes a
cream for use on hands whi ch have been engaged in physical
| abor, we consider WORKI NG HANDS, when used on a |otion
type hand soap to connote a soap for hands which have
simlarly been engaged in physical |abor. The nere
presence of the nane of the goods in applicant’s nmark does
not change the overall inference of the marks, i.e., each
is a product designed for “working hands.”

Furthernore, it is the distinctive word portion of a
mar k, rather than any design feature, unless particularly
unusual, that is nore likely to be renenbered and relied
upon by purchasers in referring to the goods or services,
and thus it is this word portion that will be accorded nore
wei ght. See Ceccato v. Manifattura Lane Gaetano Marzotto &
Figli S.p.A, 32 USPQ2d 1192 (TTAB 1994). It is the word
portion, not the mniml design elenment, which would be
used to call for applicant’s goods and by which the product
woul d be renenbered. Mreover, while applicant may present

its mark in a specific design, we note that registrant’s
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mar Kk has been registered in typed form Thus, registrant
is free to use its mark in any format, including one
simlar to applicant’s particular design or conbination of
type styl es.

Accordingly, we find the overall commerci al
i npressions of applicant's mark WORKI NG HANDS CREME and
registrant’s nmark WORKI NG HANDS to be highly simlar. See
In re Dixie Restaurants Inc., 41 USPQ2d 1531 (Fed. Cir.
1997) (nei t her background design el enent nor generic termin
applicant’s mark THE DELTA CAFE and design sufficient to
create different comrercial inpression fromregistered mark
DELTA) .

Turning to the respective goods, we note that as a
general principle, the issue of |ikelihood of confusion
nmust be determi ned on the basis of the goods as identified
in the application and in the cited registration(s).
Canadi an | nperi al Bank of Commerce v. Wl ls Fargo Bank, 811
F.2d 1490, 1 USPQ2d 1813 (Fed.Cir. 1987). If there are no
restrictions in the application or registration(s) as to
channel s of trade, the respective goods nust be assuned to
travel in all the normal channels of trade for goods of
this nature. See Kangol Ltd. v. KangaROOS U.S. A Inc., 974
F.2d 161, 23 USPQ2d 1945 (Fed. G r. 1992). Furthernore, it

is not necessary that the goods of the applicant and
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regi strant be simlar or even conpetitive to support a

hol ding of |ikelihood of confusion. It is sufficient if
the respective goods are related in some nanner and/or that
the conditions surrounding their marketing are such that

t hey woul d be encountered by the sane persons under

ci rcunst ances that could, because of the simlarity of the
mar ks used thereon, give rise to the m staken belief that
they emanate, or are associated with, the sane source. See
In re Albert Trostel & Sons Co., 29 USPQ2d 1783 (TTAB 1993)
and the cases cited therein.

Al t hough applicant strongly contends that the
conditions surrounding the marketing of the respective
goods are dissimlar, we nust point out that there are no
limtations in the identification of either applicant’s
medi cat ed skin preparation or registrant’s |lotion type hand
soap as to channels of trade, types of custoners or
conditions of sale. Thus, we nust assune for purposes of
determ ning |ikelihood of confusion that the goods travel
in all the normal channels of trade to all the nornmal
consuners for goods of this nature. Applicant’s evidence
that its goods are packaged in small quantities while
regi strant’ s hand soaps are marketed in nuch |arger
gquantities to consuners of bul k personal hygi ene/cl eani ng

products is to no avail. Neither identification of goods
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is limted; both applicant’s nedicated creans and
registrant’s |lotion type hand soap nust be presuned to be
itens which m ght be purchased by the ordinary consuner
or, on the other hand, by industrial concerns, for use as
hand care preparations.

In an attenpt to establish different channels of trade
for the goods, applicant has made of record inventory
control sheets fromtwo of its distributors, characterized
as large distributors of nedicated and pharnmacy-rel at ed
products, to denonstrate that suppliers of this nature do
not carry registrant’s lotion type hand soap. The
Exam ning Attorney has countered this evidence, however,
with excerpts fromseveral web pages of suppliers, nostly
on the industrial level, showing the offering of both hand
soaps and skin creans. Many of these soaps are liquid in
formand many of the skin creans are reconditioning or
protective creans. QO hers are not specific as to whet her
the soaps are liquid or solid in form the creans nedicated
or otherw se and thus nust be presuned to cover both types.EI
W find this anple evidence that the goods of both

applicant and registrant would travel in the sane channel s

> W note that a thin line exists between “medi cated” and ot her
types of creans; applicant’s own original identification of goods
did not specify that its creans were “mnedi cated.”
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of trade. The fact that nmany other types of goods are al so
of fered by these suppliers, as pointed out by applicant,
does not obviate the probative value of this evidence with
respect to conmon channels of trade for the present
products. The question at this point is sinply the
availability of the goods to the sane purchasers through
t he sane channel s of trade, not whether the goods are
related to one another or would be presuned to originate
fromthe sane source. The Exam ning Attorney has provi ded
valid evidence that the goods identified by both applicant
and registrant would travel in the sanme channels of trade
for industrial hygiene products. Insofar as the ordinary
consuner is concerned, we can take judicial notice that
both |l otion type hand soaps and nedi cated skin creans are
available in the sane retail outlets to the sane cl ass of
pur chasers.

W next consider whether a sufficiently viable
rel ati onshi p exists between the goods, such that
pur chasers, upon encountering a nedicated skin cream
beari ng the mark WORKI NG HANDS CREME and a | otion type hand
soap bearing the mark WORKI NG HANDS i n the sane channel s of
trade would be likely to believe that these goods emanate
fromthe sanme source. In this connection, the Exam ning

Attorney has made of record copies of over twenty third-
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party registrations, which are said to be only a part of
the relevant registrations, show ng registration of the
same mark by a single entity for both soaps and nedi cat ed
skin creanms. Wiile these registrations are admttedly not
evi dence of use of the marks in commerce, they are
sufficient to suggest that these are goods which nay be
produced by a single entity and be marketed under the sane
mark. See In re Al bert Trostel & Sons Co., supra; Inre
Mucky Duck Mustard Co., 6 USPQRd 1467 (TTAB 1988). Once
agai n, even though many of the registrations do not specify
the formof the soaps or the specific functions of the
medi cated skin creans, we find this sufficient evidence to
denonstrate that goods of the present nature are such that,
if simlar marks are used thereon, purchasers may well
assunme that the goods enanate fromthe sanme source.

Accordingly, in view of the highly simlar overal
comercial inpressions created by the respective marks, the
common channels of trade in which the goods travel, and the
related nature of the goods, we find a |likelihood of
conf usi on.

Decision: The refusal to register under Section 2(d)

is affirnmed.
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